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R e :  	 R e q u e s t  f o r  S t a f f  Advisory O p i n i o n .  
K l t s a p  P h y s i c i a n s  S e r v i c e  

Dear 	ME, K o p i t :  

We have  rev iewed  t h e  p o i n t s  you r a i s e  i n  your  l e t t e r  o f  May 1, 
and  f i n d  t h a t  t h e y  d o  n o t  l e a d  u s  t o  a d i f f e r e n t  c o n c l u s i o n  con-  
c e r n i n g  o u r  a b i l i t y  ta i s s u e  a s t a f f  a d v i s o r y  o p i n i o n  c o n c e r n i n g  
K p S t s  p r o p o s e d  p o l i c y .  We d o  w i s h ,  however .  t o  u n d e r s c o r e  c e r t a i n  
p o i n t s  i n c l u d e d  i n  o u r  e a r l i e r  l e t t e r ,  which  may h e l p  t o  e x p l a i n  
o u r  d e c i s i o n .  

F i r s t ,  w h i l e  w e  were u n a b l e  t o  c o o c l u d e  i n . o u r  n a r c h  26 
l e t t e r  t h a t  t h e  po1ic:y p r o p o s e d  by KPS was l a w f u l ,  w e  e x p r e s s l y  
n o t e d  t h a t  w e  were n o t  c o n c l u d i n g  t h a t  t h e  p o l i c y  would v i o l a t e  
t h e  a n t i t r u s t  l aws .  R a t h e r ,  w e  p o i n t e d  o u t  t h a t  s u c h  a  p o l i c y ,  
w h i l e  c l e a r l y  h a v i n g  t h e  e f f e c t  of  e x c l u d i n g  new p h y s i c i a n s  from 
KPS a n d ,  d e p e n d i n g  upon KPS's m a r k e t  power ,  p o s s i b l y  h a v i n g  t h e  
e f f e c t  o f  d i s c o u r a g i n g  or p r e c l u d i n g  new e n t r y  by p h y s i c i a n s  t o  
t h e  a r e a ,  n e v e r t h e l e s s  mus t  b e  a n a l y z e d  f o r  b o t h  i ts  p r o c o m p e t i -
t i v e  and a n t i c o m p e t i t i v e  e f f e c t s  under  t h e  r u l e  o f  r eason .  I n  
your  c u r r e n t  l e t t e r  you r a i s e  s e v e r a l  p o i n t s  r e g a r d i n g  t h e  l i k e l y  
d e g r e e  of  KPS's m a r k e t  power ,  and h e n c e  a n y  a n t i c o m p e t i t i v e  
e f f e c t s  t h a t  m i g h t  r e s u l t  f rom a d o p t i o n  o f  t h e  p roposed  p o l i c y .  
However, y o u r  d i s c u s s i o n  o f  t h e s e  p o i n t s  u n d e r s c o r e s  t h e  d e b a t -  
a b i l i t y  o f  t h i s  i s s u e ,  and  s e r v e s  t o  r e i n f o r c e  o u r  b e l i e f  t h a t  
t h i s  is t h e  t y p e  o f  - bed e t e r m i n a t i o n  t h a t  c a n n o t  ' a p p r o p r i a t e l y  
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made in the context of an advisory opinion, but rather requires a 
more comprehensive factual inquiry as part of .a full-blown rule of 
reason analysis of the policy. 

Similarly, we believe that an assessment of the market power, 
if any, of KPS -- a firm that your information shows has a 25% 
market share overall, and which we estimate covers approximately 
33% of the privately insured population; a firm which a federal 
district court recently concluded to be the area's ndominant 

(slip ope at 231, 

I hope that this explanation helps to clarify for you the 

reasons that we were unable to provide you with a favorable staff 

advisory opinion concerning KPS" proposed policy. 


In addition I would like to clarify an apparent misinterpre- 

.tation of our letter of March 26. Your letter of May 1 states (at 


If I can be of further assistance to you, please let me know. 


Sincerely, 


Assistant Director 
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